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Rules of Professional Conduct

1. Client-Lawyer Relationship Related Opinions

ER 1.1. Competence

A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment
Legal Knowledge and Skill

{1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer's
general experience, the lawyer’s training and experience in the field in question, the preparation and
study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field of
law may be required in some circumstances.

[2] A Tawyer need not necessarily have special training or prior experience to handle legal problems of
a type with which the lawyer is unfamiliar. A newly-admitted lawyer can be as competent as a
practitioner with long experience. Some important legal skills, such as the analysis of precedent, the
evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skil! consists of determining what kind of legal problems a situation may involve, a
skill that necessarily transcends any particular specialized knowledge. A lawyer can provide
adequate representation in a wholly novel field through necessary study. Competent representation
can also be provided through the association of a lawyer of established competence in the field in
question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer
would be impracticable. Even in an emergency, however, assistance should be limited to that
reasonably necessary in the circumstances, for ill-considered action under emergency conditions can
jeopardize the client's interest.



[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an
unsepresented person. See also ER 6.2,

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions
ordinarily require more extensive treatment than matters of lesser complexity and consequence. An
agreement between the lawyer and the client regarding the scope of the representation may limit the
matters for which the lawyer is responsible. See ER 1.2(c).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing legal education requirements to which
the lawyer is subject.

[7] A lawyer, whether appointed or retained, who represents a defendant in a capital case shall comply
with the standards for appointment of counsel in capital cases set forth in the Arizona Rules of
Criminal Procedure.
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Rules of Professional Conduct

1. Client-Lawyer Relationship _ Related Opinions

ER 1.2. Scope of Representation and Allocation of Authority between Client and Lawyer

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the
objectives of representation and, as required by ER 1.4, shall consuit with the client as to the means
by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly
authorized to cairy out the representation. A lawyer shall abide by a client’s decision whether to settle
a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute
an endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of
conduct with a client and may counsel or assist a client to make a good faith effort to determine the
validity, scope, meaning or application of the law.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be
served by legal representation, within the limits imposed by law and the lawyer's professional
obligations. At the same time, a lawyer is not required to pursue objectives or employ means simply
because a client may wish that the lawyer do so. The decisions specified in paragraph (a), such as
whether to settle a civil matter, must also be made by the client. See ER 1.4(a)(1) for the lawyer's duty
to communicate with the client about such decisions. With respect to the means by which the client's
objectives are to be pursued, the lawyer shall consult with the client as required by ER 1.4(a)(2) and
may take such action as is impliedly authorized to carry out the representation.



[2] On occasion, however, a lawyer and a client may disagree about the means to be used to
accomplish the client's objectives. Clients normally defer to the special knowledge and skill of their
lawyer with respect to the means to be used to accomplish their objectives, particularly with respect
to technical, legal and tactical matters. Conversely, lawyers usually defer to the client regarding such
questions as the expense to be incurred and concern for third persons who might be adversely
affected. Because of the varied nature of the matters about which a lawyer and client might disagree
and because the actions in question may implicate the interests of a tribunal or other persons, this
Rule does not prescribe how such disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should also consult with the client and
seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the
lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the
representation. See ER 1.16(b)(4). Conversely, the client may resolve the disagreement by
discharging the lawyer. See ER 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the
client's behalf without further consultation. Absent a material change in circumstances and subject
to ER 1.4, a lawyer may rely on such an advance authorization. The client may, however, revoke such
authority at any time.

[4] In a case in which the client appears to have diminished capacity, the lawyer's duty to abide by the
client’s decisions is to be guided by reference to ER 1.14.

independence from Client's Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or
whose cause is controversial or the subject of popular disapproval. By the same token, representing
a

client does not constitute approval of the client's views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by
the terms under which the lawyer's services are made available to the client. Representation provided
through a legal aid agency may be subject to limitations on the types of cases the agency handles.
When a lawyer has been retained by an insurer to represent an insured, for example, the
representation may be limited to matters related to the insurance coverage. A limited representation
may be appropriate because the client has limited objectives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific means that might otherwise be
used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks
are too costly or that the lawyer regards as repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial Jatitude to limit the representation, the
limitation must be reasonable under the circumstances. If, for example, a client's objective is limited
to securing general information about the law the client needs in order to handle a common and
typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will
be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if



the time allotted was not sufficient to yield advice upon which the client could rely. Although an
agreement for a limited representation does not exempt a lawyer from the duty to provide competent
representation, the limitation is a factor to be considered when determining the legal knowledge, skil,
thoroughness and preparation reasonably necessary for the representation. See ER 1.1.

(8] Although paragraph (c) does not require that the client's informed consent to a limited
representation be in writing, a specification of the scope of representation will normally be a
necessary part of the lawyer's written communication of the rate or basis of the lawyer's fee as
required by ER 1.5(b). See ER 1.0(e) for the definition of "informed consent”.

[9] Ali agreements concerning a lawyer’s representation of a client must accord with the Rules of
Professional Conduct and other law. See, e.g., ERs 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[10] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a
crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion
about the actual consequences that appear likely to result from a client's conduct. Nor does the fact
that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a
party to the course of action. There is a critical distinction between presenting an analysis of legal
aspects of questionable conduct and recommending the means by which a crime or fraud might be
committed with impunity.

[11] When the client's course of action has aiready begun and is continuing, the lawyer's responsibility
is especially delicate. The lawyer s required to avoid assisting the client, for example, by drafting or
delivering documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing
might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer originally
supposed was legaily proper but then discovers is criminal or fraudulent. The lawyer must, therefore,
withdraw from the representation of the client in the matter. See ER 1.16(g). In some cases,
withdrawal alone might be insufficient. It may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm any opinion, document, affirmation or the like. In extreme cases, a lawyer
may be required to disclose information relating to the representation to avoid being deemed to have
assisted the client's crime or fraud. See ER 4.1.

[12] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings
with a beneficiary.

[13] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a
lawyer must not participate in a sham transaction; for example, a transaction to effectuate criminal or
fraudulent escape of tax liability. Paragraph (d) does not preclude undertaking a criminal defense
incident to a general retainer for legal services to a lawful enterprise. The last clause of paragraph (d)
recognizes that determining the validity or interpretation of a statute or regulation may require a
course of action involving disobedience of the statute or regulation or of the interpretation placed
upon it by governmental authorities.



[14] If a lawyer comes to know or reasonably should know that a client expects assistance not
permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary to
the client's instructions, the lawyer must consult with the client regarding the limitations on the

lawyer's conduct. See ER 1.4{a)(5).
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Rules of Professional Conduct

1. Client-Lawyer Relationship Retated Opinions

ER 1.3. Diligence
A lawyer shall act with reasonable diligence and promptness in representing a client.
Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate
a client's cause or endeavor. A iawyer must also act with commitment and dedication to the interests
of the client. A lawyer is not bound, however, to press for every advantage that might be realized for a
client. For example, a lawyer may have authority to exercise professional discretion in determining
the means by which a matter should be pursued. See ER 1.2. The lawyer's duty to act with
reasonable diligence does not require the use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client’s
interests often can be adversely affected by the passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position may
be destroyed. Even when the client's interests are not affected in substance, however, unreasonable
delay can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness.
A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in ER 1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific
matter, the relationship terminates when the matter has been resolved. if a lawyer has served a client
over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will
continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about
whether a client-tawyer relationship still exists should be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the
lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client and the lawyer and the client have not agreed
that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the



possibility of appeal before relinquishing responsibility for the matter. See ER 1.4(a)(2). Whether the
lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation
the lawyer has agreed to provide to the client. See ER 1.2
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Rules of Professional Conduct

1. Client-Lawyer Relationship Related Opinions

ER 1.6. Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the client
gives informed consent, the disclosure is impliedly authorized in order to carry out the representation
or the disclosure is permitted or required by paragraphs (b), (c) or (d), or ER 3.3(a)(3).

(b) A lawyer shall reveal such information to the extent the lawyer reasonably believes necessary to
prevent the client from committing a criminal act that the lawyer believes is likely to result in death or
substantial bodily harm.

(c) A lawyer may reveal the intention of the lawyer's client to commit a crime and the information
necessary to prevent the crime.

{d) A lawyer may reveal such information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial
injury to the financial interests or property of another and in furtherance of which the client has used or is
using the lawyer's services;

(2) to mitigate or rectify substantial injury to the financial interests or property of another that is reasonably
certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the
client has used the lawyer's services;

(3) to secure legal advice about the lawyer's compliance with these Rules;

(4) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the
client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in
which the client was involved, or to respond to allegations in any proceeding conceming the lawyer's
representation of the client; or

(5) to comply with other law or a final order of a court or tribunal of competent jurisdiction directing the
lawyer to disclose such information.

(6) to prevent reasonably certain death or substantial bodily harm.



(7) to detect and resolve conflicts of interest arising from the lawyer's change of employment or from
changes in the composition or ownership of a firm, but only if the revealed information would not
compromise the attomey-client privilege or otherwise prejudice the client.

() A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to the representation of a client.

Comment

[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a
client during the lawyer's representation of the client. See ER 1.18 for the lawyer's duties with respect
to information provided to the lawyer by a prospective client, ER 1.9(c)(2) for the lawyer’s duty not to
reveal information relating to the lawyer's prior representation of a former client and ERs 1.8(b) and
1.9(c)(1) for the tawyer's duties with respect to the use of such information to the disadvantage of
clients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's
informed consent, the lawyer must not reveal information relating to the representation. See ER
1.0(e) for the definition of informed consent. This contributes to the trust that is the hallmark of the
client-lawyer relationship. The public is better protected if full and open communication by the client
is encouraged than if it is inhibited. The client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject
matter. The lawyer needs this information to represent the client effectively and, if necessary, to
advise the client to refrain from wrongful conduct. Almost without exception, clients come to lawyers
in order to determine their rights and what is, in the complex of laws and regulations, deemed to be
legal and correct. Based upon experience, lawyers know that almost all clients follow the advice
given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-
client privilege, the work product doctrine, and the rule of confidentiality established in professional
ethics. The attorney-client privilege and work product doctrine apply in judicial and other proceedings
in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a
client. The rule of client-lawyer confidentiality also applies in such situations where evidence is
sought from the lawyer through compulsion of law. The confidentiality rule, for example, applies not
only to matters communicated in confidence by the client but also to all information relating to the
representation, whatever its source. A lawyer may not disclose such information except as
authorized or required by the Rules of Professional Conduct or other law.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a
client. This prohibition also applies to disclosures by a lawyer that do not in themselves reveal
protected information but could reasonably lead to the discovery of such information by a third



person. A lawyer's use of a hypothetical to discuss issues relating to the representation is
permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the
identity of the client or the situation involved.

Authorized Disclosure

(5] Except to the extent that the client's instructions or special circumstances limit that authority, a
lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the
representation some situations, for example, a lawyer may be impliedly authorized to admit a fact
that cannot properly be disputed or, to make a disclosure that faciiitates a satisfactory conclusion to
a matter. Lawyers in a firm may, in the course of the firm's practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that particular information
be confined to specified lawyers.

[6] The requirement of maintaining confidentiality of information relating to representation applies to
government lawyers who may disagree with the policy goals that their representation is designed to
advance.

Disclosure Adverse to Client

(7] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the
confidentiality of information relating to the representation of their clients, the confidentiality rule is
subject to limited exceptions. Paragraph (b) recognizes the overriding value of life and physical
integrity, and requires the lawyer to make a disclosure in order to prevent homicide or serious bodily
injury that the lawyer reasonably believes is intended by a client. In addition, under paragraph (c), the
lawyer has discretion to make a disclosure of the client's intention to commit a crime and the
information necessary to prevent it. it is very difficult for a lawyer to "know” when such unlawful
purposes will actually be carried out, for the client may have a change of mind.

[8] Paragraph (c) permits the lawyer to reveal the intention of the lawyer's client to commit a crime
and the information necessary to prevent the crime. Paragraph (c) does not require the lawyer to
reveal the intention of a client to commit wrongful conduct, but the lawyer may not counsel or assist a
client in conduct the lawyer knows is criminal or fraudulent. See ER 1.2(d); see also ER 1.16 with
respect to the lawyer's obligation or right to withdraw from the representation from the client in such
circumstances. Where the client is an organization, the lawyer may be in doubt whether
contemplated conduct will actually be carried out by the organization. Where necessary to guide
conduct, in connection with this Ruie, the lawyer may make inquiry within the organization as
indicated in ER 1.13(b).

[9] The range of situations where disclosure is permitted by paragraph (d)(1) of the Rule is both
broader and narrower than those encompassed by paragraph (c). Paragraph (c) permits disclosure
only of a client's intent to commit a future crime, but is not limited to instances where the client seeks
to use the lawyer’s services in doing so. Paragraph (d)(1), on the other hand, applies to both crimes
and frauds on the part of the client, and applies to both on-going conduct as well as that
contemplated for the future. The instances in which paragraph (d){1) would permit disclosure,



however, are limited to those where the lawyer's services are or were involved, and where the resulting
injury is to the financial interests or property of others. In addition to this Rule, a lawyer has a duty
under ER 3.3 not to use false evidence.

[10] Paragraph (d)(2) addresses the situation in which the lawyer does not learn of the client's crime
or fraud until after it has been consummated. Although the client no longer has the option of
preventing disclosure by refraining from the wrongful conduct, there will be situations in which the
loss suffered by the affected person can be rectified or mitigated. In such situations, the lawyer may
disclose information relating to the representation to the extent necessary to enable the affected
persons to mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (d)(2)
does not apply when a person who has committed a crime or fraud thereafter employs a lawyer for
representation concerning that offense.

[11] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal
advice about the lawyer's personal responsibility to comply with these Rules. In most situations,
disclosing information to secure such advice will be impliedly authorized for the lawyer to carry out
the representation. Even when the disclosure is not impliedly authorized, paragraph (d)(3) permits
such disclosure because of the importance of a lawyer's compliance with the Rules of Professional
Conduct.

[12] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or
other misconduct of the lawyer involving representation of the client, the lawyer may respond to the
extent the lawyer reasonably believes necessary to establish a defense. The same is true with
respect to a claim involving the conduct or representation of a former client. Such a charge can arise
in a civil, criminal, disciplinary or other proceeding and can be based on a wrong allegedly committed
by the lawyer against the client or on a wrong alleged by a third person, for example, a person
claiming to have been defrauded by the lawyer and client acting together. The lawyer’s right to
respond arises when an assertion of such complicity has been made. Paragraph (d)(4) does not
require the lawyer to await the commencement of an action or proceeding that charges such
complicity, so that the defense may be established by responding directly to a third party who has
made such an assertion. The right to defend also applies, of course, where a proceeding has been
commenced.

[13] A lawyer entitled to a fee is permitted by paragraph (d)(4) to prove the services rendered in an
action to collect it. This aspect of the Rule expresses the principle that the beneficiary of a fiduciary
relationship may not exploit it to the detriment of the fiduciary.

[14] Other law may require that a lawyer disclose information about a client. Whether such a law
supersedes ER 1.6 is a question of iaw beyond the scope of these Rules. When disclosure of
information relating to the representation appears to be required by other law, the lawyer must
discuss the matter with the client to the extent required by ER 1.4. If, however, the other law
supersedes this Rule and requires disclosure, paragraph (d)(5) permits the lawyer to make such
disclosures as are necessary to comply with the law.



[15] Paragraph (d)(5) also permits compliance with a court order requiring a lawyer to disclose
information relating to a client's representation. If a lawyer is called as a witness to give testimony
concerning a client or is otherwise ordered to reveal information relating to the client's representation,
however, the lawyer must, absent informed consent of the client to do otherwise and except for
permissive disclosure under paragraphs (c) or (d), assert on behalf of the client all nonfrivolous
claims that the information sought is protected against disclosure by this Rule, the attorney-client
privilege, the work product doctrine, or other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of appeal. See ER 1.4. Unless review is
sought, however, paragraph (d)(5) permits the lawyer to comply with the court's order.

[16] In situations not covered by the mandatory disclosure requirements of paragraph (b), paragraph
(d)(6) permits discretionary disclosure when the tawyer reasonably believes disclosure is necessary
to prevent reasonably certain death or substantial bodily harm.

[17] Paragraph (d)(7) recognizes that lawyers in different firms may need to disclose limited
information to each other to detect and resolve conflicts of interest, such as when a lawyer is
considering an association with another firm, two or more firms are considering a merger, or a lawyer
is considering the purchase of a law practice. See ER 1.17, Comment [7]. Under these circumstances,
lawyers and law firms are permitted to disclose limited information, but only when there is a
reasonable possibility that a new relationship might be established. Any such disclosure should
ordinarily include no more than the identity of the persons and entities involved in a matter, a brief
summary of the general issues involved, and information about whether the matter has terminated.
Even this limited information, however, should be disclosed only to the extent reasonably necessary
to detect and resolve conflicts of interest that might arise from the possible new relationship.
Moreover, the disclosure of any information is prohibited if it would compromise the attorney-client
privilege or otherwise prejudice the client (e.g., the fact that a corporate client is seeking advice on a
corporate takeover that has not been publicly announced; that a person has consulted a lawyer about
the possibility of divorce before the person's intentions are known to the person's spouse; or that a
person has consulted a lawyer about a criminal investigation that has not led to a public charge).
Under those circumstances, paragraph (a) prohibits disclosure unless the client or former client gives
informed consent. A lawyer’s fiduciary duty to the lawyer's firm may also govemn a lawyer's conduct
when exploring an association with another firm and is beyond the scope of these ERs.

{18] Any information disclosed pursuant to paragraph {d)(7) may be used or further disclosed only to
the extent necessary to detect and resolve conflicts of interest. Paragraph (d)(7) does not restrict the
use of information acquired by means independent of any disclosure pursuant to paragraph (d)(7).
Paragraph (d)(7) also does not affect the disclosure of information within a law firm when the
disclosure is otherwise authorized, see Comment [5), such as when a lawyer in a firm discloses
information to another lawyer in the same firm to detect and resolve conflicts of interest that could
arise in connection with undertaking a new representation.

[19] Paragraph (d) permits disclosure only to the extent the fawyer reasonably believes the disclosure
is necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first
seek to persuade the client to take suitable action to obviate the need for disclosure. In any case, a
disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes



necessary to accomplish the purpose. If the disclosure will be made in connection with a judicial
proceeding, the disclosure should be made in a manner that limits access to the information to the
tribunal or other persons having a need to know it and appropriate protective orders or other
arrangements should be sought by the lawyer to the fullest extent practicable.

[20] Paragrach (d) permits but does not require the disclosure of information relating to a client's
representation to accomplish the purposes specified in paragraphs (d)(1) through (d)(5). In exercising
the discretion conferred by this Rule, the lawyer may consider such factors as the nature of the
lawyer’s relationship with the client and with those who might be injured by the client, the lawyer's
own involvement in the transaction and factors that may extenuate the conduct in question. A
lawyer’s decision not to disclose as permitted by paragraph (d) does not violate this Rule. Disclosure
may be required, however, by other Rules. Some Rules require disclosure only if such disclosure
would be permitted by this Rule. See ERs1.2(d), 4.1(b), 8.1 and 8.3. ER 3.3, on the other hand, requires
disclosure in some circumstances regardless of whether such disclosure is permitted by this Rule.
See ER 3.3(b).

Withdrawal

[21] If the lawyer's services will be used by the client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in ER 1.16(a)(1). After withdrawat the lawyer
is required to refrain from making disclosure of the client's confidences, except as otherwise provided
in ER 1.6. Neither this Rule nor ER 1.8(b) nor ER 1.16(d) prevents the lawyer from giving notice of the
fact of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, document, affirmation,
or the like.

Acting Competently to Preserve Confidentiality

[22] Paragraph (e) requires a lawyer to act competently to safeguard information relating to the
representation of a client against unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are participating in the representation of
the client or who are subject to the lawyer's supervision. See ERs 1.1, 5.1 and 5.3. The unauthorized
access to, or the inadvertent or unauthorized disclosure of, information relating to the representation
of a client does not constitute a violation of paragraph (e) if the lawyer has made reasonable efforts
to prevent the access or disclosure. Factors to be considered in determining the reasonableness of
the lawyer's efforts include, but are not limited to, the sensitivity of the information, the likelihood of
disclosure if additional safeguards are not employed, the cost of employing additional safeguards,
the difficulty of implementing the safeguards, and the extent to which the safeguards adversely affect
the lawyer’s ability to represent clients (e.g., by making a device or important piece of software
excessively difficult to use). A client may require the lawyer to implement special security measures
not required by this ER or may give informed consent to forgo security measures that would
otherwise be required by this ER. Whether a lawyer may be required to take additional steps to
safeguard a client's information in order to comply with other law, such as state and federal laws that
govemn data privacy or that impose notification requirements upon the loss of, or unauthorized access
to, electronic information, is beyond the scope of these ERs. For a lawyer's duties when sharing
information with nonlawyers outside the lawyer's own firm, see ER 5.3, Comments [3]-[4].



[23] When transmitting a communication that includes information relating to the representation of a
client, the lawyer must take reasonable precautions to prevent the information from coming into the
hands of unintended recipients. This duty, however, does not require that the lawyer use special
security measures if the method of communication affords a reasonable expectation of privacy.
Special circumstances, however, may warrant special precautions. Factors to be considered in
determining the reasonableness of the lawyer's expectation of confidentiality include the sensitivity of
the information and the extent to which the privacy of the communication is protected by law or by a
confidentiality agreement. A client may require the lawyer to implement special security measures not
required by this ER or may give informed consent to the use of a means of communication that would
otherwise be prohibited by this ER. Whether a lawyer may be required to take additional steps in order
to comply with other law, such as state and federal laws that govern data privacy, is beyond the scope
of these ERs.

Former Client

[24] The duty of confidentiality continues after the client-lawyer relationship has terminated. See ER
1.9(c)(2). See ER 1.9(c)(1) for the prohibition against using such information to the disadvantage of
the former client.
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Rules of Professional Conduct

1. Client-Lawyer Relationship - Related Opinions

ER 1.7 Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially
limited by the lawyer's responsibilities to another client, a former client or a third person or by
a personal interest of the lawyer. |

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer
may represent a client if each affected client gives informed consent, confirmed in writing, and:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law; and

(3) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a tribunal.

Comment

General Principles

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client.
Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a former
client or a third person or from the lawyer's own interests. For specific Rules regarding certain
concurrent conflicts of interest, see ER 1.8. For former client conflicts of interest, see ER 1.9. For
conflicts of interest involving prospective clients, see ER 1.18. For definitions of "informed consent”
and “confirmed in writing,” see ER 1.0(e) and (b).



[2] Resolution of a conflict of interest problem under this Rule requires the fawyer to: 1) clearly
identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether the
representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their
informed consent, confirmed in writing. The clients affected under paragraph (a) include both of the
clients referred to in paragraph (a)(1) and the one or more clients whose representation might be
materially limited under paragraph (a){2).

[3] A conflict of interest may exist before representation is undertaken, in which event the
representation must be declined, unless the lawyer obtains the informed consent of each client under
the conditions of paragraph (b). To determine whether a conflict of interest exists, a lawyer should
adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in
both litigation and nonlitigation matters the persons and issues involved. See also ER 5.1, Comment
[2). Ignorance caused by a failure to institute such procedures will not excuse a lawyer's violation of
this Rule. As to whether a client-tawyer relationship exists or, having once been established, is
continuing, see ER 1.3, Comment {4] and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw
from the representation, unless the lawyer has obtained the informed consent of the client under the
conditions of paragraph (b). See ER 1.16. Where more than one client is involved, whether the lawyer
may continue to represent any of the clients is determined both by the lawyer’s ability to comply with
duties owed to the former client and by the lawyer’s ability to represent adequately the remaining
client or clients, given the lawyer's duties to the former client. See ER 1.9. See also Comments [5]
and [28].

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or
the addition or realignment of parties in litigation, might create conflicts in the midst of a
representation, as when a company sued by the lawyer on behalf of one client is bought by another
client represented by the lawyer in an unrelated matter. In these circumstances, the lawyer may
withdraw from one of the representations in order to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize harm to the clients. See ER 1.16. The lawyer
must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See ER 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client
without that client's informed consent. Thus, absent consent, a lawyer may not act as an advocate in
one matter against a person the lawyer represents in some other matter, even when the matters are
wholly unrelated. The client as to whom the representation is directly adverse is likely to feel
betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer's
ability to represent the client effectively. In addition, the client on whose behalf the adverse
representation is undertaken reasonably may fear that the lawyer will pursue that client's case less
effectively out of deference to the other client, i.e., that the representation may be materially limited
by the lawyer's interest in retaining the current client. Similarly, a lawyer acts directly adversely to a



client if it will be necessary for the lawyer to cross-examine a client who appears as a witness in a
lawsuit involving anather client. On the other hand, simultaneous representation in unrelated matters
of clients whose interests are only economically adverse, such as representation of competing
economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and
thus may not require consent of the respective clients.

[7] Although directly adverse conflicts arise most frequently in litigation, they also arise in
transactional matters. For example, if a lawyer is asked to represent a seller in negotiations with a
buyer represented by the lawyer, not in the same transaction but in another, unrelated matter, the
lawyer could not undertake the representation without the informed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a confiict of interest exists if there is a significant risk
that a lawyer's ability to consider, recommend or carry out an appropriate course of action for the
client will be materially limited as a result of the lawyer's other responsibilities or interests. For
example, a lawyer asked to represent several individuals seeking to form a joint venture is likely to be
materially limited in the lawyer’s ability to recommend or advocate all possible positions that each
might take because of the lawyer's duty of loyalty to the others. The conflict in effect forecloses
alternatives that would otherwise be available to the client. The mere possibility of subsequent harm
does not itself. The critical questions are the likelihood that a difference in interests will eventuate
and, if it does, whether it will materially interfere with the lawyer's independent professional judgment
in considering alternatives or foreclose courses of action that reasonably should be pursued on
behalf of the client.

Lawyer's Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence
may be materially limited by responsibilities to former clients under ER 1.9 or by the lawyer's
responsibilities to other persons, such as fiduciary duties arising from a lawyer's service as a trustee,
executor or corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation
of a client. For example, if the probity of a lawyer's own conduct in a transaction is in serious
question, it may be difficult or impossible for the lawyer to give a client detached advice. Similarly, a
lawyer may not allow related business interests to affect representation, for example, by referring
clients to an enterprise in which the lawyer has an undisclosed financial interest. See ER 1.8 for
specific Rules pertaining to a number of personal interest conflicts, including business transactions
with clients. See also ER 1.10 (personal interest conflicts under ER 1.7 ordinarily are not imputed to
other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in substantially related matters
are closely related by blood or marriage, there may be a significant risk that client confidences will be
revealed and that the lawyer's family relationship will interfere with both loyalty and independent



professional judgment. As a result, each client is entitled to know of the existence and implications
of the relationship between the lawyers before the lawyer agrees to undertake the representation.
Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not
represent a client in a matter where that lawyer is representing another party, unless each client gives
informed consent. The disqualification arising from a close family relationship is personal and
ordinarily is not imputed to members of firms with whom the lawyers are associated. See ERs 1.8(l)
and 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual
relationship predates the formation of the client-lawyer relationship. See ER 1.8(j).

Interest of Person Paying for Lawyer's Service

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is
informed of that fact and consents and the arrangement does not compromise the lawyer's duty of
loyalty or independent judgment to the client. See ER 1.8(f). If acceptance of the payment from any
other source presents a significant risk that the lawyer's representation of the client will be materially
limited by the lawyer's own interest in accommadating the person paying the lawyer's fee or by the
lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with the
requirements of paragraph (b) before accepting the representation, including determining whether the
conflict is consentable and, if so, that the client has adequate information about the material risks of
the representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as
indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer invoived
cannot properly ask for such agreement or provide representation on the basis of the client's
consent. When the lawyer is representing more than one client, the question of consentability must
be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the clients will be
adequately protected if the clients are permitted to give their informed consent to representation
burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the
circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide
competent and diligent representation. See ER 1.1 (competence) and ER 1.3 (diligence). In
determining whether a multiple-client conflict is consentable, one factor to be considered is whether
the representation will be provided by a single lawyer or by different lawyers in the same firm.

[16) Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is
prohibited by applicable law. For example, in some states substantive law provides that the same
lawyer may not represent more than one defendant in a capital case, even with the consent of the
clients, and under federal criminal statutes certain representations by a former government lawyer
are prohibited, despite the informed consent of the former client. In addition, decisional law in some
states limits the ability of a governmental client, such as a municipality, to consent to a conflict of
interest.



[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest
in vigorous development of each client’s position when the clients are aligned directly against each
other in the same litigation or other proceeding before a tribunal. Whether clients are aligned directly
against each other within the meaning of this paragraph requires examination of the context of the
proceeding. Although this paragraph does not preclude a lawyer's multiple representation of adverse
parties to a mediation (because mediation is not a proceeding before a "tribunal” under ER 1.0(m)),
such representation may be precluded by paragraph (b)(1).

Informed Consent

{18] Informed consent requires that each affected client be aware of the relevant circumstances and
of the material and reasonably foreseeable ways that the conflict could have adverse effects on the
interests of that client. See ER 1.0(e} (informed consent). The information required depends on the
nature of the conflict and the nature of the risks involved. When representation of muitiple clients in a
single matter is undertaken, the information must include the implications of the common
representation, including possible effects on loyalty, confidentiality and the attorney-client privilege
and the advantages and risks involved. See Comments [29] and [30] (effect of common
representation on confidentiality).

{19] Under some circumstances it may be impossible to make the disclosure necessary to obtain
consent. For example, when the lawyer represents different clients in related matters and one of the
clients refuses to consent to the disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent. In some cases the alternative to
common representation can be that each party may have to obtain separate representation with the
possibility of incurring additional costs. The cost benefits of common representation may be
considered by the affected client in determining whether common representation is in the client's
interests.

Consent Confirmed in Writing

{20] Paragraph (b) requires the lawyer to obtain the informed consent of each client, confirmed in
writing. Such a writing may consist of a document executed by the client or oral consent that the
lawyer promptly records and transmits to the client. See ER 1.0(b). See also ER 1.0{n) (writing
includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the
client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. The requirement of a writing does not supplant the need in most cases for the lawyer to
talk with the client, to explain the risks and advantages, if any, of representation burdened with a
conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable
opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the
writing is required in order to impress upon clients the seriousness of the decision the client is being
asked to make and to avoid disputes or ambiguities that might later occur in the absence of a
writing. The writing need not take any particular form it should, however, include disclosure of the
relevant circumstances and reasonably foreseeable risks of the conflict of interest, as well as the
client's agreement to the representation despite such risks.



Consent to Future Conflict

[21] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is
subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by the
extent to which the client reasonably understands the material risks that the waiver entails. The more
comprehensive the explanation of the types of future representations that might arise and the actual
and reasonably foreseeable adverse consequences of those representations, the greater the
likelihood that the client will have the requisite understanding. Thus, if the client agrees to consent to
a particular type of conflict with which the client is already familiar, then the consent ordinarily will be
effective with regard to that type of confiict. If the consent is general and open-ended, then the
consent ordinarily will be ineffective, because it is not reasonably likely that the client will have
understood the material risks involved. On the other hand, if the client is an experienced user of the
legal services involved and is reasonably informed regarding the risk that an unforeseeable conflict
may arise, such consent is more likely to be effective, particularly if the client is independently
represented by other counsel in giving consent and the consent is limited to future conflicts unrelated
to the subject of the representation. In any case, advance consent cannot be effective if the
circumstances that materialize in the future are such as would make the conflict nonconsentable
under paragraph (b).

Conflicts in Litigation

[22] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of
the clients' consent. On the other hand, simultaneous representation of parties whose interests in
litigation may conflict, such as co-plaintiffs or co-defendants, is governed by paragraph (a)(2). A
conflict may exist by reason of substantial discrepancy in the parties’ testimony, incompatibility in
positions in relation to an opposing party or the fact that there are substantially different possibilities
of settlement of the claims or liabilities in question. Such conflicts can arise in criminal cases as well
as civil. The potential for conflict of interest in representing multiple defendants in a criminal case is
so grave that ordinarily a lawyer should decline to represent more than one co-defendant. On the
other hand, common representation of persens having similar interests in civil litigation is proper if
the requirements of paragraph (b) are met.

[23] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times
on behalf of different clients. The mere fact that advocating a legal position on behalf of one client
might create precedent adverse to the interests of a client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A conflict of interest exists, however, if there is a
significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's
effectiveness in representing another client in a different case for example, when a decision favoring
one client will create a precedent likely to seriously weaken the position taken on behalf of the other
client. Factors relevant in determining whether the clients need to be advised of the risk include:
where the cases are pending, whether the issue is substantive or procedural, the temporal
relationship between the matters, the significance of the issue to the immediate and long-term
interests of the clients involved and the clients' reasonable expectations in retaining the lawyer. If
there is significant risk of material limitation, then absent informed consent of the affected clients,
the lawyer must refuse one of the representations or withdraw from one or both matters.



[24] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-
action lawsuit, unnamed members of the class are ordinarily not considered to be clients of the
lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need
1o get the consent of such a person before representing a client suing the person in an unrelated
matter. Similarly, a lawyer seeking to represent an cpponent in a class action does not typically need
the consent of an unnamed member of the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[25] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For
a discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors
in determining whether there is significant potential for material limitation include the duration and
intimacy of the lawyer’s relationship with the cfient or clients involved, the functions being performed
by the lawyer, the likelihood that disagreements will arise and the likely prejudice to the client from the
conflict. The question is often one of proximity and degree. See Comment [8].

[26} For example, conflict questions may arise in estate planning and estate administration. A lawyer
may be called upon to prepare wills for several family members, such as husband and wife, and,
depending upon the circumstances, a conflict of interest may be present, as when one spouse owns
significantly more property than the other or has chitdren by a prior marriage. In estate administration
the identity of the client may be unclear under the law of a particular jurisdiction. Under one view, the
client is the fiduciary under another view, the client is the estate or trust, including its beneficiaries. In
order to comply with confiict of interest rules, the lawyer should make clear the lawyer's relationship
to the parties involved.

[27] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each
other, but common representation is permissible where the clients are generally aligned in interest
even though there is some difference of interest among them. Thus, a lawyer may seek to establish
or adjust a relationship between clients on an amicable and mutually advantageous basis for
example, in helping to organize a business in which two or more clients are entrepreneurs, working
out the financial reorganization of an enterprise in which two or more clients have an interest or
arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially
adverse interests by developing the parties’ mutual interests. Otherwise, each party might have to
obtain separate representation, with the possibility of incurring additional cost, complication or even
litigation. Given these and other relevant factors, the clients may prefer that the lawyer act for all of
them.

Special Considerations in Common Representation

[28] In considering whether to represent multiple clients in the same matter, a lawyer should be
mindful that if the common representation fails because the potentially adverse interests cannot be
reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer
will be forced to withdraw from representing all of the clients if the common representation fails. In
some situations, the risk of failure is so great that multiple representation is plainly impossible. For



exampie, a lawyer cannot undertake common representation of clients where contentious litigation or
negotiations between them are imminent or contemplated. Moreover, because the lawyer is required
to be impartial between commonly represented clients, representation of multiple clients is improper
when it is unlikely that impartiality can be maintained. Generally, if the relationship between the
parties has already assumed antagonism, the possibility that the clients’ interests can be adequately
served by common representation is not very good. Other relevant factors are whether the lawyer
subsequently will represent both parties on a continuing basis and whether the situation involves
creating or terminating a relationship between the parties.

[29] A particularly important factor in determining the appropriateness of common representation is
the effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the attomney-
client privilege, the prevailing rule is that, as between commonly represented clients, the privilege
does not attach. Hence, it must be assumed that if litigation eventuates between the clients, the
privilege will not protect any such communications, and the clients should be so advised.

[30] As to the duty of confidentiality, continued common representation will almost certainly be
inadequate if one client attempts to keep something in confidence between the lawyer and that client,
which is not to be disclosed to the other client. This is so because the lawyer has an equal duty of
loyalty to each client, and each client has the right to be informed of anything bearing on the
representation that might affect that client's interests and the right to expect that the lawyer will use
that information to that client's benefit. See ER 1.4. The lawyer should, at the outset of the common
representation and as part of the process of obtaining each client's informed consent, advise each
client that information will be shared and that the lawyer will have to withdraw if one client decides
that some matter material to the representation should be kept from the other. In limited
circumstances, it may be appropriate for the lawyer to proceed with the representation when the
clients have agreed, after being properly informed, that the lawyer will keep certain information
confidential. For example, the lawyer may reasonably conclude that failure to disclose one client's
trade secrets to another client will not adversely affect representation involving a joint venture
between the clients and agree to keep that information confidential with the informed consent of both
clients.

(31] When seeking to establish or adjust a relationship between clients, the lawyer should make clear
that the lawyer's role is not that of partisanship normally expected in other circumstances and, thus,
that the clients may be required to assume greater responsibility for decisions than when each client
is separately represented. Any limitations on the scope of the representation made necessary as a
result of the common representation should be fully explained to the clients at the outset of the
representation. See ER 1.2(c).

[32] Subject to the above limitations, each client in the common representation has the right to loyal
and diligent representation and the protection of ER 1.9 concerning the obligations to a former client.
The client also has the right to discharge the lawyer as stated in ER 1.16.

Organizational Clients



[33] A lawyer who represents a corporation or other organization does not, by virtue of that
representation, necessarily represent any constituent or affiliated organization, such as a parent or
subsidiary. See ER 1.13(a). Thus, the lawyer for an organization is not barred from accepting
representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that
the affiliate should also be considered a client of the lawyer, there is an understanding between the
lawyer and the organizational client that the lawyer will avoid representation adverse to the client's
affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to
limit materially the lawyer’s representation of the other client.

[34] A lawyer for a corporation or other organization who is also a member of its board of directors
should determine whether the responsibilities of the two roles may conflict. The lawyer may be called
on to advise the corporation in matters involving actions of the directors. Consideration should be
given 1o the frequency with which such situations may arise, the potential intensity of the conflict, the
effect of the lawyer's resignation from the board and the possibility of the corporation’s obtaining
legal advice from another lawyer in such situations. If there is material risk that the dual role will
compromise the lawyer’s independence of professional judgment, the lawyer should not serve as a
director or should cease to act as the corporation's lawyer when conflicts of interest arise. The lawyer
should advise the other members of the board that in some circumstances matters discussed at
board meetings while the lawyer is present in the capacity of director might not be protected by the
attorney-client privilege and that conflict of interest considerations might require the lawyer's recusal
as a director or might require the lawyer and the lawyer's firm to decline representation of the
corporaticn in a matter.
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Rules of Professional Conduct

1. Client-Lawyer Relationship ) Related Opinions

ER 1.9. Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another
person in the same or a substantially related matter in which that person's interests are materially
adverse to the interests of the former client unless the former client gives informed consent,
confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in
which a firm with which the lawyer formerly was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by ERs 1.6 and 1.9(c) that is
material to the matter;

unless the former client gives informed consent, confirmed in writing.

{c) A lawyer who has formerly represented a client in a matter shall not thereafter:

{1) use information relating to the representation to the disadvantage of the former client
except as these Rules would permit or require with respect to a client, or when the information
has become generally known; or

(2) reveal information relating to the representation except as these Rules would permit or
require with respect to a client. '

Comment

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect
to confidentiality and conflicts of interest and thus may not represent another client except in
conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the accused in a subsequent civil action



against the government concerning the same transaction. Nor could a lawyer who has represented
multiple clients in a matter represent one of the clients against the others in the same or a
substantially related matter after a dispute arose among the clients, unless all affected clients give
informed consent. See Comment [9]. Current and former government lawyers must comply with this
Rule to the extent required by ER 1.11.

[2] The scope of a "matter” for purposes of this Rule may depend on the facts of a particular situation
or transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer
has been directly involved in a specific transaction, subsequent representation of other clients with
materially adverse interests clearly is prohibited. On the other hand, a lawyer who recurrently handled
a type of problem for a former client is not precluded from iater representing another client in a wholly
distinct problem of that type even though the subsequent representation involves a position adverse
to the prior client. Similar considerations can apply to the reassignment of military lawyers between
defense and prosecution functions within the same miilitary jurisdictions. The underlying question is
whether the lawyer was so involved in the matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.

[3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or
legal dispute or if there otherwise is a substantial risk that confidential factuat information as would
normally have been obtained in the prior representation would materially advance the client's position
in the subsequent matter. For example, a lawyer who has represented a businessperson and learned
extensive private financial information about that person may not then represent that person's spouse
in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing
environmental permits to build a shopping center would be precluded from representing neighbors
seeking to oppose rezoning of the property on the basis of environmental considerations; however,
the lawyer would not be precluded, on the grounds of substantial relationship, from defending a
tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information
that has been disclosed to the public ordinarily will not be disqualifying. Information acquired in a
prior representation may have been rendered obsolete by the passage of time, a circumstance that
may be relevant in determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client's policies and practices ordinarily will not
preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a
prior representation that is relevant to the matter in question ordinarily will preclude such a
representation. A former clientis not required to reveal the confidential information learned by the
lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the
subsequent matter. A conclusion about the possession of such information may be based on the
nature of the services the lawyer provided the former client and information that would in ordinary
practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end their association, the question of
whether a lawyer should undertake representation is more complicated. There are several competing
considerations. First, the client previously represented by the former firm must be reasonably
assured that the principle of loyalty to the client is not compromised. Second, the Rule should not be



so broadly cast as to preclude other persons from having reasonable choice of legal counsel. Third,
the Rule should not unreasonably hamper lawyers from forming new associations and taking on new
clients after having left a previous association. In this connection, it should be recognized that today
many lawyers practice in firms, that many lawyers to some degree limit their practice to one field or
another, and that many move from one association to another several times in their careers. If the
concept of imputation were applied with unqualified rigor, the result would be radical curtailment of
the opportunity of lawyers to move from one practice setting to another and of the opportunity of
clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual
knowledge of information protected by ERs 1.6 and 1.9(c). Thus, if a lawyer while with one firm
acquired no knowledge or information relating to a particular client of the firm, and that lawyer later
joined another firm, neither the lawyer individually nor the second firm is disqualified from
representing another client in the same or a related matter even though the interests of the two
clients conflict. See ER 1.10(b) for the restrictions on a firm once a lawyer has terminated
association with the firm.

[6] Application of paragraph (b) depends on a situation's particular facts, aided by inferences,
deductions or working presumptions that reasonably may be made about the way in which lawyers
work together. A lawyer may have general access to files of all clients of a law firm and may regularly
participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all
information about all the firm's clients. In contrast, another lawyer may have access to the files of
only a limited number of clients and participate in discussions of the affairs of no other clients; in the
absence of information to the contrary, it shouid be inferred that such a lawyer in fact is privy to
information about the clients actually served but not those of other clients. In such an inquiry, the
burden of proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer changing professional
association has a continuing duty to preserve confidentiality of information about a client formerly
represented. See ERs 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a
client may not subsequently be used or revealed by the lawyer to the disadvantage of the client.
However, the fact that a lawyer has once served a client does not preclude the lawyer from using
generally known information about that client when later representing another client.

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client
gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b).
See ER 1.0(e). With regard to the effectiveness of an advance waiver, see ER 1.7, Comment [21]. With
regard to disqualification of a firm with which a lawyer is or was formerly associated, see ER 1.10.
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Rules of Professional Conduct

3.Advocate _ _ Related Opinions

ER 3.3. Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of
material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client or a ,
witness called by the lawyer has offered material evidence and the lawyer comes to know of i
its falsity, the lawyer shall take reasonable remedial measures, including, if necessary,

disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of

a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person
intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the
proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the
tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and
apply even if compliance requires disclosure of information otherwise protected by ER 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the
lawyer which will enable the tribunal to make an informed decision, whether or not the facts are
adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a
tribunal. See ER 1.0(m) for the definition of “tribunal.” It also applies when the lawyer is representing
a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as



a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable remedial
measures if the lawyer comes to know that a client who is testifying in a deposition has offered
evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that
undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an
adjudicative proceeding has an obligation to present the client's case with persuasive force.
Performance of that duty while maintaining confidences of the client, however, is qualified by the
advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary proceeding
is not required to present an impartial exposition of the law or to vouch for the evidence submitted in
a cause; the lawyer must not mislead the tribunal by false statements of law or fact or evidence that
the lawyer knows to be false.

Representations by a Lawyer

(3] An advocate is responsible for pleadings and other documents prepared for litigation, but is
usually not required to have personal knowledge of matters asserted therein, for litigation documents
ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by
the lawyer. Compare ER 3.1. However, an assertion purporting to be on the lawyer's own knowledge,
as in an affidavit by the lawyer or in a statement in open court, may properly be made only when the
lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent
inquiry. There are circumstances where failure to make a disclosure is the equivalent of an
affirmative misrepresentation. The obligation prescribed in ER 1.2(d) not to counsel a client to
commit or assist the client in committing a fraud applies in litigation. Regarding compliance with ER
1.2(d), see Comment [10] to that Rule. See ER 8.4(b), Comment [2].

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward
the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must
recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an
advocate has a duty to disclose directly adverse authority in the controlling jurisdiction which has not
been disclosed by the opposing party. The underlying concept is that legal argument is a discussion
seeking to determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (2)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be
false, regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer
of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate
this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false
evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the
persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to



offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call
the witness to testify but may not elicit or otherwise permit the witness to present the testimony that
the lawyer knows is false.

[7] The duties stated in paragraphs (a) and {b) apply to all lawyers, including defense counsel in
criminal cases. In some jurisdictions, however, courts have required counsel to present the accused
as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the
testimony or statement will be false. Counsel first must attempt to persuade the accused to testify
truthfully or not at all. If the client persists, counsel must proceed in a manner consistent with the
accused's constitutional rights. See State v. Jefferson, 126 Ariz. 341, 615 P.2d 638 (1980); Lowery v.
Cardwell, 575 F.2d 727 (9th Cir. 1978). The obligation of the advocate under the Rules of Professional
Conduct is subordinate to such constitutional requirements. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence
is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the
trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the
circumstances. See ER 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of
testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be
false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably
believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in
the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the
special protections historically provided criminal defendants, however, this Rule does not permit a
lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does
not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the
lawyer must honor the client's decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come
to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client or another
witness called by the lawyer offers testimony the lawyer knows to be false, either during the lawyer's
direct examination or in response to cross-examination by the opposing lawyer. In such situations or
if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer
must take reasonable remedial measures. In such situations, the advocate’s proper course is to
remonstrate with the client confidentially, advise the client of the fawyer's duty of candor to the
tribunal and seek the client's cooperation with respect to the withdrawal or correction of the false
statements or evidence. If that fails, the advocate must take further remedial action. If withdrawal
from the representation is not permitted or will not undo the effect of the false evidence, the advocate
must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if
doing so requires the lawyer to reveal information that otherwise would be protected by ER 1.6. Itis
for the tribunal then to determine what should be done - making a statement about the matter to the
trier of fact, ordering a mistrial or perhaps nothing.



[11] The disclosure of a client's false testimony can result in grave consequences to the client,
including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury.
But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-
finding process which the adversary system is designed to implement. See ER 1.2(d). Furthermore,
unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false
evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that
the lawyer keep silent. Thus, the client could in effect coerce the lawyer into being a party to fraud on
the court.

Preserving integrity of Adjudicative Process

(12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that
undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise
unlawfully communicating with a witness, juror, court official or other participant in the proceeding,
unlawfully destroying or concealing documents or cther evidence or failing to disclose information to
the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure if necessary, whenever the lawyer knows that a person,
including the lawyer’s client, intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or false statements of law and
fact has to be established. The conclusion of the proceeding is a reasonably definite point for the
termination of the obligation. A proceeding has concluded within the meaning of this Rule when a
final judgment in the proceeding has been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a
tribunal should consider in reaching a decision; the conflicting position is expected to be presented by
the opposing party. However, in an ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates. The object of an ex
parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative
responsibility to accord the absent party just consideration. The lawyer for the represented party has
the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.

Withdrawal

[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require
that the lawyer withdraw from the representation of a client whose interests will be or have been
adversely affected by the lawyer's disclosure. The lawyer may, however, be required by ER 1.16(a) to
seek permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of candor
results in such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer
competently represent the client. Also see ER 1.16(b) for the circumstances in which a lawyer will be



permitted to seek a tribunal's permission to withdraw. In connection with a request for permission to
withdraw that is premised on a client's misconduct, a lawyer may reveal information relating to the
representation only to the extent reasonably necessary to comply with this Rule or as otherwise
permitted by £R 1.6.
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Rules of Professional Conduct

3. Advocate _ Related Opinions

ER 3.4. Fairness to Opposing Party and Counsel
A lawyer shall not:

(a) unlawfully obstruct ancther party's access to evidence or unlawfully alter, destroy or conceal a
document or other material having potential evidentiary value. A lawyer shall not counsel or assist
another person to do any such act;

(b} falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness
that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on
an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort
to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not
be supported by admissible evidence, assert personal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant information to
another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely affected by
refraining from giving such information.

Comment



[1] The procedure of the adversary system contemplates that the evidence in a case is to be
marshaled competitively by the contending parties. Fair competition in the adversary system is
secured by prohibitions against destruction or concealment of evidence, improperly influencing
witnesses, obstructive tactics in discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain
evidence through discovery or subpoena is an important procedural right. The exercise of that right
can be frustrated if relevant material is altered, concealed or destroyed. Applicable law in many
jurisdictions makes it an offense to destroy material for purpose of impairing its availability in a
pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also
generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including
electronically stored information. Applicable lJaw may permit a lawyer to take temporary possession
of physical evidence of client crimes for the purpose of conducting a limited examination that will not
alter or destroy material characteristics of the evidence. In such a case, applicable law may require
the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the
circumstances.

[3] with regard to paragraph (b), it is not improper to pay a witness's expenses or to compensate an
expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is
improper to pay an occurrence witness any fee for testifying and that it is improper to pay an expert
witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to
another party, for the employees may identify their interests with those of the client. See also ER 4.2.
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Rules of Professional Conduct

3. Advo;:ate

Related Opinions

ER 3.8. Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining, counsel and has been given reasonabie opportunity to obtain
counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights,
such as the right to a preliminary hearing;

{d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal;

() not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence
about a past or present client untess the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;
(2) the evidence sought is essential to the successful completion of any ongoing
investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

() except for statements that are necessary to inform the public of the nature and extent of the
prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation
of the accused and exercise reasonable care to prevent investigators, law enforcement
personnel, employees or other persons assisting or associated with the prosecutor in a
criminal case from making an extrajudicial statement that the prosecutor would be prohibited
from making under ER 3.6 or this Rule.



(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was
convicted, the prosecutor shall:

(1) promptly disclose that evidence to the court in which the defendant was convicted
and to the corresponding prosecutorial authority, and to defendant'’s counsel or, if
defendant is not represented, the defendant and the indigent defense appointing
authority in the jurisdiction, and

(2) if the judgment of conviction was entered by a court in which the prosecutor
exercises prosecutorial authority, make reasonable efforts to inquire into the matter or
to refer the matter to the appropriate law enforcement or prosecutorial agency for its
investigation into the matter.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in
the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit,
the prosecutor shall take appropriate steps, including giving notice to the victim, to set aside
the conviction.

(i) A prosecutor who concludes in good faith that information is not subject to subsections (g)
or (h) of this Rule does not violate those subsections even if this conclusion is later determined
to have been erroneous.

COMMENT

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see that the defendant is accorded procedural
justice, that guilt is decided upon the basis of sufficient evidence, and that special precautions are
taken to prevent and to rectify the conviction of innocent persons.

[2) Paragraph (c) does not apply to an accused appearing pro se with the approval of the tribunal. Nor
does it forbid the lawful questioning of a suspect who has knowingly waived the rights to counsel and
silence.

{3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective
order from the tribunal if disclosure of information to the defense could result in substantial harm to
an individual or to the public interest.

[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other
criminal proceedings to those situations in which there is a genuine need to intrude into the client-
lawyer relationship.

[5] Paragraph (f} supplements ER 3.6, which prohibits extrajudicial statements that have a substantial
likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a
prosecutor’s extrajudicial statement can create the additional problem of increasing public
condemnation of the accused. Although the announcement of an indictment, for example, will



necessarily have severe consequences for the accused, a prosecutor can, and should, avoid
comments which have no legitimate law enforcement purpose and have a substantial likelihood of
increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the
statements which a prosecutor may make which comply with ER 3.6 (b) or (c).

[6) Paragraph (f) reminds the prosecutor of the importance of these obligations in connection with the
unique dangers of improper extrajudicial statements in a criminal case. In addition, paragraph (f)
requires a prosecutor to exercise reasonable care to prevent persons assisting or associated with the
prosecutor from making improper extrajudicial statements, even when such persons are not under
the direct supervision of the prosecutor. Ordinarily, the reasonable care standard will be satisfied if
the prosecutor issues the appropriate cautions to law enforcement personnel and other relevant
individuals.

[7] Evidence is considered new when it was unknown to a trial prosecutor at the time the conviction
was entered or, if known to a trial prosecutor, was not disclosed to the defense, either deliberately or
inadvertently.

Copyright ©2004-2019 State Bar of Arizona



a |y

Rules of Professional Conduct

4. Transactions with Persons Other Than Clients _ Related Opinions

ER 4.1. Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knowingly:
(a) make a faise statement of material fact or law to a third person; or

(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client, unless disclosure is prohibited by ER 1.6.

Comment
Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has
no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if
the lawyer incorporates or affirms a statement of another person that the lawyer knows is false.
Misrepresentations can also occur by partially true but misleading statements or omissions that are
the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false
statement or for misrepresentations by a lawyer other than in the course of representing a client, see
ER 8.4

Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one
of fact can depend on the circumstances. Under generally accepted conventions in negotiation,
certain types of statements ordinarily are not taken as statements of material fact. Estimates of
price or value placed on the subject of a transaction and a party's intentions as to an acceptable
settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed
principal except where nondisclosure of the principal would constitute fraud. Lawyers should be
mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by Client



(3] Under ER 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the
lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set
forth in ER 1.2(d) and addresses the situation where a client's crime or fraud takes the form of a lie or
misrepresentation. Ordinarily, a lawyer can avoid assisting a client's crime or fraud by withdrawing
from the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of
withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases,
substantive law may require a lawyer to disclose information relating to the representation to avoid
being deemed to have assisted the client's crime or fraud. If the lawyer can avoid assisting a client's
crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to
do so, unless the disclosure is prohibited by ER 1.6. If disclosure is permitted by ER 1.6, then such
disclosure is required under this Rule, but only to the extent necessary to avoid assisting a client
crime or fraud.
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Rules of Professional Conduct

4. Transactions with Persons Other Than Clients __Related Opinions

ER 4.3. Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not
state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know
that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make
reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an
unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such a person are or have a reasonable possibility of being in
conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might
assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when
the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to
identify the lawyer's client and, where necessary, explain that the client has interests opposed to
those of the unrepresented person. For misunderstandings that sometimes arise when a lawyer for
an organization deals with an unrepresented constituent, see ER 1.13(d).

[2] The Rule distinguishes between situations involving unrepresented persons whose interests may
be adverse to those of the lawyer's client and those in which the person's interests are not in conflict
with the client's. In the former situation, the possibility that the lawyer will compromise the
unrepresented person's interests is so great that the Rule prohibits the giving of any advice, apart
from the advice to obtain counsel. Whether a lawyer is giving impermissible advice may depend on
the experience and sophistication of the unrepresented person, as well as the setting in which the
behavior and comments occur. This Rule does not prohibit a lawyer from negotiating the terms of a
transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained
that the lawyer represents an adverse party and is not representing the person, the fawyer may inform
the person of the terms on which the lawyer’s client will enter into an agreement or settle a matter,
prepare documents that require the person's signature and explain the lawyer's own view of the
meaning of the document or the lawyer's view of the underlying {egal obligations.

Comment [2013 Amendment]



[3] A person to whom limited-scope representation is being provided or has been
provided in accordance with ER 1.2(c) is considered to be unrepresented for purposes of
this Rule unless the opposing party or lawyer knows of the limited-scope representation
and the identity of the lawyer providing limited representation. With the consent of the
client, a lawyer providing limited-scope representation should consider informing the
opposing party or lawyer of the limited-scope representation with instructions as to when
opposing counsel may communicate directly with the client. Such instructions may
include, for example, whom the opposing counsel should contact on specific matters, to
whom and where opposing counsel should send pleadings, correspondence and other
notices, and whether the lawyer performing limited-scope services is authorized to accept
service on the client’s behalf.
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Rules of Professional Conduct

5. Law Firms and Associations Related Opinions

ER 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm
has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules
of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to
ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved;
or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the
other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of
the conduct at a time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.

Comment

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a
firm. See ER 1.0(c). This includes members of a partnership, the shareholders in a law firm
organized as a professional corporation, and members of other associations authorized to practice
law; lawyers having comparable managerial authority in a legal services organization or a law
department of an enterprise or government agency; and lawyers who have intermediate managerial
responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory authority over the
work of ather lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts
to establish internal policies and procedures designed to provide reasonable assurance that all
lawyers in the firm will conform to the Rules of Professional Conduct. Such policies and procedures



include, but are not limited to, those designed to detect and resolve conflicts of interest, identify dates
by which actions must be taken in pending matters, account for client funds and property and ensure
that inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can
depend on the firm's structure and the nature of its practice. In a small firm of experienced lawyers,
informal supervision and periodic review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which difficult ethical problems frequently arise,
more elaborate measures may be necessary. Some firms, for example, have a procedure whereby
junior lawyers can make confidential referral of ethical problems directly to a designated senior
partner or special committee. See ER 5.2. Firms, whether large or small, may also rely on continuing
legal education in professional ethics. In any event, the ethical atmosphere of a firm can influence
the conduct of all its members and the partners may not assume that all lawyers associated with the
firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See also
ER 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial
authority in a law firm, as well as a lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has supervisory authority in particular
circumstances is a question of fact. Partners and lawyers with comparable authority have at least
indirect responsibility for all work being done by the firm, while a partner or manager in charge of a
particular matter ordinarily also has supervisory responsibility for the work of other firm lawyers
engaged in the matter. Appropriate remedial action by a partner or managing lawyer would depend
on the immediacy of that lawyer's involvement and the seriousness of the misconduct. A supervisor
is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows
that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate misrepresented
a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to
correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on
the part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because
there was no direction, ratification or knowledge of the violation.

{7] Apart from this Rule and £R 8.4(a), a lawyer does not have disciplinary liability for the conduct of a
partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another
lawyer's conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal
duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See ER 5.2(a).
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nonlawyers within or outside the firm. Paragraph (c) specifies the circumstances in which a lawyer is
responsible for the conduct of such nonlawyers within or outside the firm that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer.

[2] Lawyers generally employ assistants in their practice, including secretaries, investigators, law
student interns, and paraprofessionals. Such assistants, whether employees or independent
contractors, act for the lawyer in rendition of the lawyer's professional services. Law enforcement
officers generally are not considered associated with government lawyers, for purposes of this ER. A
lawyer must give such assistants appropriate instruction and supervision concerning the ethical
aspects of their employment, particularly regarding the obligation not to disclose information relating
to representation of the client, and should be responsible for their work product. The measures
employed in supervising nonlawyers should take account of the fact that they do not have legal
training and are not subject to professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to
the client. Examples include the retention of an investigative or paraprofessional service, hiring a
document management company to create and maintain a database for complex litigation, sending
client documents to a third party for printing or scanning, and using an Internet-based service to store
client information. When using such services outside the firm, a lawyer must make reasonable efforts
10 ensure that the services are provided in a manner that is compatible with the lawyer's professional
obligations. The extent of this obligation will depend upon the circumstances, including the
education, experience and reputation of the nonlawyer; the nature of the services involved; the terms
of any arrangements concerning the protection of client information; and the legal and ethical
environments of the jurisdictions in which the services will be performed, particularly with regard to
confidentiality. See also ERs 1.7 (competence), 1.2 (allocation of authority), 1.4 (communication with
client), 1.6 (confidentiality), 5.4(a) (professional independence of the lawyer), and 5.5(a)
(unauthorized practice of law). When retaining or directing a nonlawyer outside the firm, a lawyer
should communicate directions appropriate under the circumstances to give reasonable assurance
that the nonlawyer's conduct is compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider outside the firm,
the lawyer ordinarily should agree with the client concerning the allocation of responsibility for
monitoring as between the client and the lawyer. See ER 1.2. When making such an allocation in a
matter pending before a tribunal, lawyers and parties may have additional obfigations that are a
matter of law beyond the scope of these ERs.
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Rules of Professional Conduct

8. Maintaining the Integrity of the Profession Related Opinions

ER 8.4. Misconduct

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another
to do so, or do so through the acts of another;

{(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as
a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable Code of
Judicial Conduct or other |aw.

{g) file a notice of change of judge under Rule 10.2, Arizona Rules of Criminal Procedure, for an
improper purpose, such as obtaining a trial delay or other circumstances enumerated in Rule 10.2(b).

Comment
COMMENT [AMENDED EFFECTIVE DEC. 1, 2002]

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving
fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses
carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving
"moral turpitude.” That concept can be construed to include offenses concerning some matters of
personal morality, such as adultery and comparable offenses, that have no specific connection to
fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal faw, a
lawyer should be professionally answerable only for offenses that indicate lack of those
characteristics relevant to law practice. Offenses involving violence, dishonesty, or breach of trust, or



serious interference with the administration of justice are in that category. A pattern of repeated
offenses, even one of minor significance when considered separately, can indicate indifference to
legal obligation.

A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias or
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or
socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration
of justice. This does not preclude legitimate advocacy when race, sex, religion, nationa! original,
disability, age, sexual orientation or socioeconomic status, or other similar factors, are issues in the
proceeding. A trial judge's finding that peremptory challenges were exercised on a discriminatory
basis does not alone establish a violation of this rule.

A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no
valid obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity,
scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.

Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A
lawyer's abuse of public office can suggest an inability to fulfill the professional role of attorney. The
same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization.

COURT COMMENT TO EXPERIMENTAL 2001 AMENDMENT TO ER 8.4(G)

Arizona is one of only a few states that allow by judicial rules a party to notice a change of judge
without cause. The purpose of the rule is to allow a party to ask for a new judge when a party may
perceive a bias that does not rise to disqualification under the rules allowing a challenge for actual
bias or prejudice. Historically, the reasons for exercising a challenge were not inquired into. Just as
peremptory challenges of jurors lead to abuses of race or gender based disqualification, however, the
peremptory notice of judge has been abused by some to obtain trial delay.

The rule was amended in 2001 on an experimental basis to make clear that filing a notice of change
of judge for an improper purpose, such as trial delay or other circumstances enumerated in Rule
10.2(b), is unprofessional conduct. The Court adopted this amendment and the amendments to Rule
10.2. Rules of Criminal Procedure, in an effort to address abuse of Rule 10.2. If such abuse is not
substantially reduced as a result of the amendments at the conclusion of the one-year experiment on
June 30, 2002, the Court at that time will abolish the peremptory change of judge in most criminal
cases as recommended in a proposal by the Arizona Judicial Council. See R-00-0025.

COMMENT [EFFECTIVE DEC. 1, 2003]

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when
they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client of action the client is lawfully entitled to take.



[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses
involving "moral turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that have no specific
connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire
criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of
those characteristics relevant to law practice. Offenses involving violence, dishonesty, or breach of
trust, or serious interference with the administration of justice are in that category. A pattern of
repeated offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.

[3] A lawyer who in the course of representing a client, knowingly manifests by words or conduct, bias
or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, gender
identity or socioeconomic status, violates paragraph (d) when such actions are prejudicial to the
administration of justice. This does not preclude legitimate advocacy when race, sex, religion,
national origin, disability, age, sexual orientation, gender identity or socioeconomic status, or other
similar factors, are issues in the proceeding. A trial judge's finding that peremptory challenges were
exercised on a discriminatory basis does not alone establish a violation of this Rule.

{4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no
valid obligation exists. The provisions of ER 1.2(d) concerning a good faith challenge to the validity,
scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A
lawyer's abuse of public office can suggest an inability to fulfiil the professional role of lawyers. The
same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization.

COURT COMMENT TO 2004 AMENDMENT

Arizona is one of a minority of states that allow a party to file a notice of change of judge without
cause. The purpose of the rule is to allow a party to ask for a new judge when a party may perceive a
bias that does not rise to disqualification under the rules allowing a challenge for actual bias or
prejudice.

Arizona's rule permitting peremptory change of judge has historically been viewed as "salutary” on the
grounds that *it is not necessary to embarrass the judge by setting forth in detail the facts of bias,
prejudice or interests which may disqualify him nor is it necessary for judge, litigant and attorney to
involve themselves in an imbroglio which might result in everlasting bitterness on the part of the
judge and the lawyer.” Anonymous v. Superior Court, 14 Ariz. App. 502, 504, 484 P. 2d 655 (1971).

However, just as peremptory challenges of jurors led to abuses of race or gender-based
disqualification, the peremptory notice of judge has been subject to abuse, including attempts
through "blanket" challenges to bring pressure upon judges and thereby undermine judicial
independence. State v. City Court of City of Tucson, 150 Ariz. 99, 722 P. 2d 267.



The rule was amended in 2004 to make clear that filing a notice of change of judge for an improper
purpose, such as trial delay or other circumstances enumerated in Rule 10.2(b), is unprofessional
conduct. The Court adopted this amendment and the amendments to Rule 10.2, Rules of Criminal

Procedure, in an effort to address abuse of Rule 10.2 while preserving the traditional benefits of the
right to peremptory change of judge.
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